
Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6421e-6430a 
Hon Norman Moore; Hon Ljiljanna Ravlich 

 [1] 

PUBLIC SECTOR REFORM BILL 2009 
Second Reading 

Resumed from 18 August. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [3.08 pm] — in reply: I thank 
members for their general support for the bill, although with some qualifications. I want to reinforce the 
principles behind the bill up-front. The merging of the Office of the Public Sector Commissioner and the Office 
of the Public Sector Standards Commissioner will remove a number of areas of overlap and duplication. 
Transferring the functions of the Minister for Public Sector Management for employment of chief executive 
officers and management of the public sector will increase independence and provide a point of leadership 
within the public sector. Streamlining the disciplinary processes will improve levels of fairness and 
accountability. I share the view of Hon Max Trenorden when he spoke on this bill that public servants do in fact 
need some leadership and, in his words, a champion. I think this particular legislation will provide for that. 

The points some members raised about the delegation appointment on merit and some other particular issues will 
be dealt with during the committee stage. However, I should respond to some general points and responses now. 
It is our view that there were a couple of misconceptions in some of the comments made by some members who 
may have been looking at an earlier version of the bill. Hon Ljiljanna Ravlich said that the opposition would be 
looking very closely at the appointment of chief executive officers, particularly appointments made outside the 
usual process of CEOs on a term-of-government basis, and Hon Alison Xamon said that the bill provides the 
capacity for the appointment of CEOs to be chosen either by merit, selection or by the government of the day. 
However, if a CEO is appointed in the latter manner, the appointment will be limited to the term of government. 
I indicate that amendments moved by the government in the other place have removed from the bill the capacity 
for government to direct the Public Sector Commissioner to appoint a person as a CEO on a term-of-government 
basis. This came about following consultation on the original bill with the numerous stakeholders, including the 
opposition. Members of the opposition, save for one member who was on the Public Accounts Committee, did 
not support the concept of a term-of-government CEO appointment, so that is not provided for in the bill. The 
appointment of CEOs in the public sector will be the responsibility of the Public Sector Commissioner. There is 
no provision in the bill for those appointments to be made on a term-of-government basis or for a minister to 
direct the Public Sector Commissioner to appoint a particular person. 

Hon Ljiljanna Ravlich expressed concern about the appointment process for the Public Sector Commissioner. 
However, the bill does not change the current appointment process as it applies to the Commissioner for Public 
Sector Standards. This will still be effected by the Governor and requires prior consultation via the minister with 
the parliamentary leader of each party in the Parliament, as applies under section 17 of the Public Sector 
Management Act. The member also asked how, practically, the proposed arrangements for the disposition of 
staff would work. The process would involve the Public Sector Commissioner giving administrative directions to 
employing authorities under proposed new section 22B to move officers and positions from one employing 
authority to another. This would be similar to the existing process under section 36(4), whereby the Minister for 
Public Sector Management can effect the disposition of staff and other consequential changes flowing from 
machinery-of-government measures administratively. Importantly, new section 22B will not, as now, be limited 
to when departments are established but will be more flexible and able to accommodate staff moves between 
departments and public sector organisations when, as commonly occurs in the public sector, functions and 
structures are rearranged. 

Hon Ljiljanna Ravlich also expressed concern that the Public Sector Commissioner’s increased powers would 
make that office the judge, jury and executioner in a range of areas. We do not share that view. The bill resolves 
inconsistencies and duplications that have resulted from splitting the roles and responsibilities of the 
Commissioner for Public Sector Standards and the Public Sector Commissioner’s role as the employing 
authority of CEOs with responsibility for the management and planning of the future of the public sector. 
Importantly, the Commissioner for Public Sector Standards already has existing extensive powers to set codes of 
ethics and standards and can provide relief for breaches of those standards and codes and can carry out 
investigations and exercise associated powers and summon witnesses and take evidence on oath. The existing 
investigative powers attract the same protections and immunities as a judge, and they are not changed by the bill. 

Hon Alison Xamon asked why the government did not consider the alternative model proposed by the Public 
Accounts Committee for the establishment of a public sector board. The government is of the view that we have 
too many authorities, boards and committees in the public sector and we wish to reduce their number, not 
increase them. Establishing a board could be criticised as a backward move to the old Public Service Board 
model of the 1970s. Creating a board may also be criticised for diluting the single point of responsibility and 
accountability established in the Commissioner for Public Sector Standards. Should the commissioner wish to 
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obtain alternative expert advice and assistance, there is no constraint on him doing so without the need to 
establish a statutory board. 

Hon Alison Xamon also asked how, given that there is no power for a minister to direct, a minister can be held to 
account in Parliament for what happens in the management and leadership of the public sector. This point 
overlooks the fact that the act is allocated to a particular minister who is responsible to Parliament for the 
administration of the act. The commissioner cannot be directed by the minister, except in limited areas of 
undertaking special inquiries and reviews into the function, management or operations of a public sector body or 
machinery-of-government changes, or for the creation and amalgamation of government departments et cetera. 
The commissioner cannot be directed to appoint a certain person to a CEO’s role, thereby ensuring independence 
in the selection and appointment process. In relation to a special inquiry with the undertaking of a review, the 
commissioner may refuse a direction when he considers there are exceptional circumstances. The 
commissioner’s existing function to report directly to Parliament will remain and the commissioner is also now 
required to report to Parliament on the state of the administration and management of the public sector. That is a 
much broader requirement than that which currently exists. 

Members asked about the next phase of reforms of the government’s future directions for the public sector. This 
bill does not conclude the government’s public sector reform program. Further measures are being developed to 
be brought before Parliament. They include, for example, amendments to the Salaries and Allowances Act 1975 
to place all senior executives in remuneration bands set by the tribunal, and amendments to the Corruption and 
Crime Commission Act 2003 to enable the Corruption and Crime Commission to investigate serious and/or 
organised crime, and any associated amendments to the Public Sector Management Act to clarify the Public 
Sector Commissioner’s role in matters of public sector misconduct. Also, the government is contemplating 
legislation dealing with the activities of lobbyists. We have discussed that topic on the odd occasion in this 
chamber in the past. 

I thank members for their comments on this bill. This is an important reform for the future of the public sector of 
the state as far as the government is concerned. We believe that it will deliver good outcomes, and I commend 
the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Norman Moore (Leader of the 
House) in charge of the bill. 

Clause 1 put and passed. 

Clause 2: Commencement — 
Hon LJILJANNA RAVLICH: I want to quickly explore clause 2, which deals with the commencement of the 
bill. As usual, the bill will come into operation on the day it receives royal assent. That applies in this case only 
to part 1 and the rest of the bill will come into operation on such a day or days as are fixed by proclamation. A 
couple of reasons have been given for this. Firstly, it is intended that some flexibility for the discipline 
amendments to part 3 will come into operation later than the administrative amendments in parts 1 and 2. Why is 
there a requirement for that to be the case? Secondly, some of the provisions, as I understand, are amended 
twice, with the discipline amendments intended to overwrite the administrative amendments. The example given 
here is that, in section 3, the definition of “respondent” is amended in part 2 and deleted in part 3. I am 
wondering whether the Leader of the House might give us some insight into why that is the case. 

Hon NORMAN MOORE: In respect to the first question asked, fundamentally, we need some time to ensure 
that the agencies and government are upskilled to understand the requirements of the legislation. That will take a 
little time to achieve; therefore, the date for the implementation of the act has been left flexible. Would the 
member mind raising the second point again, as I did not quite hear her? 

Hon LJILJANNA RAVLICH: The member will see that in the explanatory memorandum under “Clause 2 
Commencement”, it clearly states — 

… it is intended there be some flexibility for the discipline amendments in Part 3 to come into operation 
later than the administrative amendments in Parts 1 and 2. 

The Leader of the House has already explained that. It continues —  

Some of the provisions are therefore amended twice, with the discipline amendments intended to 
override the administrative amendment …  
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It seems unusual that that should be the case. I have certainly not seen it in the time that I have been here. 

Hon NORMAN MOORE: Join the crowd! I will have a go at this; it is actually quite complicated. The member 
is quite right; it is an unusual provision. It relates to the fact that disciplinary provisions and amendments will be 
kept in place for the time being because of the existing arrangements. They will be brought into effect when they 
need to be brought in—that is, at the time of the implementation of the rest of the act down the track. The way in 
which it is worded and explained is a bit unusual, but that is the best I can do at the moment. Maybe I can get 
some further advice if that does not satisfy. It is necessary to retain some of the disciplinary provisions that exist 
before the new ones can come into place because of the time taken — 

Hon LJILJANNA RAVLICH: Why is it not necessary to retain some of the administrative provisions until the 
disciplinary provisions come into place? It is going to be a long day! 

Hon NORMAN MOORE: I have a sneaking suspicion that the member is right! Perhaps we should never have 
provided her with this explanatory memorandum; then she would not have known, because it does not say so in 
the bill! 

Hon Ljiljanna Ravlich: I knew it before I got the explanatory memorandum. 

Hon NORMAN MOORE: It relates to the implementation process and the fact that some administrative actions 
will continue under the old system, but will ultimately be replaced by new ones. This flexibility is necessary to 
enable this act to be implemented over time—the old act requirements will be retained and replaced by the new 
bill provisions for not only the disciplinary, but also the administrative provisions.  

Hon LJILJANNA RAVLICH: I would also like some information, if the Leader of the House has it available, 
on the time frames for both the administrative and disciplinary provisions to come into effect. 

Hon NORMAN MOORE: The administrative provisions will come into effect some time before December, 
when it is anticipated that the first part of the act will be proclaimed. The disciplinary provisions will come into 
effect March 2011. The Premier has agreed that this an appropriate time for having them in place and for the 
public sector to understand the new laws. 

Hon LJILJANNA RAVLICH: The first part of the act will come into operation on the day that the act receives 
royal assent. What impact is the fact that those parts that deal with administration and discipline will not be 
assented to until some time later likely to have on the workability of part 1, which does come into operation? In 
other words, how can part 1 effectively work, even having received royal assent, when two key provisions that 
deal with administration and discipline will not come into play or be assented to until some time later? 

Hon NORMAN MOORE: I am not quite sure what the member means, because part 1 is in fact the preliminary 
part of the bill and relates only to the commencement date. Part 1 simply says that the act comes into operation 
as follows: sections 1 and 2 on the day the act receives royal assent and the rest of the act by proclamation on 
days to be fixed. I do not quite understand the intent of the question. 

Hon Ljiljanna Ravlich: What I am saying, Leader of the House, is that not much of the act will come into effect 
until parts 2 and 3 come into operation. Is that correct? Part 1 is virtually not a part at all; parts 2 and 3 are where 
the substance of this legislation is. Therefore, in effect, nothing will happen until some time in March next year 
at the earliest. I want some verification that that is in fact the case.  

Hon NORMAN MOORE: The member is right, but in respect to part 1, it is the decision of the house to agree 
to this particular course of action. We have agreed to the legislation. The member is quite correct regarding the 
commencement issues. Part 2, which relates to administration, will, as I said earlier, probably come into effect 
before December, and those aspects of the bill that relate to discipline will come in in March next year. It is 
intended to be done this way to ensure that we give the public sector enough time to understand the changes that 
have been made and to respond accordingly. 

Clause put and passed. 

Clause 3 put and passed.  

Clause 4: Section 3 amended —  

Hon LJILJANNA RAVLICH: I move — 

Page 4, after line 4 — To insert —  

merit criteria, in relation to a person, means —  
(a) the extent to which the person has abilities, aptitude, skills, qualifications, 

knowledge, experience and personal qualities relevant to the carrying out of 
the duties in question; and 



Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6421e-6430a 
Hon Norman Moore; Hon Ljiljanna Ravlich 

 [4] 

(b) if relevant, the way in which the person carried out any previous 
employment or occupational duties and the extent to which the person has 
potential for development; 

I moved this amendment because the bill contains no definition of merit. That is quite concerning to members on 
this side of the chamber, because the government has combined the position of Public Sector Commissioner with 
that of Public Sector Standards Commissioner. The Public Sector Standards Commission had a very 
comprehensive framework that dealt with matters of merit selection, appointments and other areas of human 
resources in which the notion of merit selection was critical. We find that this is no longer the case. That concept 
of merit is not found anywhere in this legislation. In our view, defining “merit criteria” does not weaken the 
legislation; in our view it strengthens the rigour of the selection process. We firmly hold the view that merit 
should be the overriding criteria in the appointment of any individual to any position within the public sector. 
Clearly defining qualifications and merit criteria will minimise the risk of discrimination that may occur in the 
appointment process. Essentially, the notion of “merit” makes sure that an individual applying for a position can 
be measured on criteria that collectively determines the merit or otherwise of an applicant for a position. In doing 
so, it minimises the potential for discrimination against individuals applying for positions and who may, in fact, 
be either consciously or subconsciously discriminated against on the grounds of race, sex, religion or any other 
criteria. Not including the definition of “merit” in this legislation may give rise to discriminatory practices 
against individuals because of the lack of clarity and framework within the legislation to deal with this question 
of merit. The opposition holds the view that this is a very important amendment that will enhance the legislation. 
I am interested to hear the minister’s response on why the government may not accept the opposition’s 
amendment.  

Hon NORMAN MOORE: The government does not support the amendment, and I will endeavour to explain 
why. Under section 8(1)(a) of the Public Sector Management Act, which is the parent act, all selection processes 
must be based on a proper assessment of merit and equity. The proposed amendment seeks to define in the act 
what is meant by merit. My point is that the current act does not have a definition of merit, so that definition is 
not contained within the Public Sector Management Act at the present time. The government’s view is that we 
should retain this approach, but the government also contemplates that the Public Sector Commissioner will 
issue commissioner’s instructions to prescribe the way in which merit is applied in public sector selection 
processes. It is important to note that merit is generally left undefined in statutes governing the public sector 
throughout Australia. I am not aware of any examples in which it is sought to be defined in any legislature in the 
country. It is our intention, and I suspect the intention of the commissioner when he issues his instructions, to 
give the word a meaning that does not differ from that ordinary meaning of “merit”, which, according to the 
Australian Macquarie Dictionary, is “to be worthy of; to deserve.” A draft commissioner’s instruction has been 
prepared, and it will outline what is the commissioner’s understanding of merit. I might add that it is reasonably 
similar to the amendment moved by the member. Stakeholders will be consulted on that draft, and I will see 
whether I can make a copy available to the member to find out what she thinks about it. Basically, the 
government’s view is that trying to put in legislation a definition of “merit” is not the way to go; it does not 
necessarily contain the flexibility that we would otherwise get from a commissioner’s instruction. However, the 
instruction relates to a public sector standard and is therefore subsidiary regulation and can be scrutinised by 
Parliament once it is made available. We do not believe this amendment is necessary, although there is some 
merit in the argument that the member is putting forward on what we mean by “merit”; the government has a 
similar view to the member on the meaning of merit, but feels it is better in subsidiary legislation than in the 
parent act.  

Hon LJILJANNA RAVLICH: I thank the minister for that explanation, and we certainly will be interested to 
read the draft commissioner’s instruction on the issue of merit. Having said that, I understand the government’s 
desire for greater flexibility, but there is no doubt in my mind, although the government wants increased 
flexibility, prospective employees or existing employees who are going through a selection process want 
increased certainty. Defining “merit criteria” in the act, rather than in a commissioner’s instruction, would give 
them greater certainty. Otherwise, we would not bother putting anything in legislation; we would put it all into 
subsidiary legislation and commissioner’s instructions. But we do not do that; we put things in acts because we 
want to give them a greater level of legal standing, so to speak. It is disappointing. Having said that, I do not 
think the minister is in a position to accept this amendment, albeit a very important amendment to us. We want 
to put on the public record how disappointed we are that the minister will not meet us halfway with this—even 
the whole way—and agree to our amendment; at least, I do not see any evidence that he will do so.  

Hon NORMAN MOORE: It is fair to say that we have met the member halfway in the sense that we are 
providing a definition of merit by way of subsidiary legislation. Subsidiary legislation has the same effect as 
parent legislation; it is not different. It is disallowable by Parliament, and it is not secret. The government is 
putting in place a process to ensure that persons who are being selected for positions meet certain merit criteria. 



Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6421e-6430a 
Hon Norman Moore; Hon Ljiljanna Ravlich 

 [5] 

What we are arguing for now is no different from what exists. I hope Hon Ljiljanna Ravlich is not suggesting 
that until now people have been appointed in the public sector without the applicant or the employing authority 
understanding the meaning of merit. We all have a rough idea of what merit is. As I indicated, we do not have 
any intention of diverting from the generally accepted definition of “merit”, which is to be worthy of or to 
deserve. It is appropriate that the commissioner’s instructions outline what is meant by merit. I think the 
safeguard from the perspective of the member is that the subsidiary legislation can be disallowed.  

Amendment put and a division taken, the Chairman casting his vote with the ayes, with the following result — 
Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (19) 

Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Phil Edman Hon Nigel Hallett Hon Norman Moore  

            

Pair 
 Hon Jon Ford Hon Jim Chown 

Amendment thus negatived. 
Clause put and passed. 

Clauses 5 to 8 put and passed. 
Clause 9: Section 8 amended.  
Hon LJILJANNA RAVLICH: I move — 

Page 5, after line 15 — To insert — 

(4) A Commissioner’s instruction in relation to this section will provide for — 

(a) the process by which selection under the merit criteria will be undertaken for a stated 
type of appointment or secondment, providing for a streamlined process where 
appropriate; and  

(b) the circumstances under which a competitive assessment of merit is not required.  

Clause 9 inserts in section 8 of the act an explanation of proper assessment of merit to confirm that the Public 
Sector Commissioner is the arbiter of the matter. This amendment seeks to ensure that the commissioner’s 
instruction has a clear process for appointments and secondments. We want the selection process under the merit 
criteria for a stated type of appointment or secondment to be clearly articulated. This is particularly important 
given the roles that are now being combined and that there is less articulation, if we like, of the appointment or 
secondment criteria than had previously existed as part of the framework of the Office of the Public Sector 
Standards Commissioner. We need to ensure that the commissioner’s instruction has a clear process for 
appointments and secondments and we believe this proposed amendment will strengthen the provision. 

Hon NORMAN MOORE: The government does not support this amendment. The bill provides that the 
commissioner has the capacity to determine how merit is to be applied, and it requires the commissioner to issue 
an instruction in circumstances in which merit need not require a competitive assessment. The existing clause in 
our view is sufficient. It is not considered necessary to add statutory constraints such as the amendment proposed 
to limit the discretion of the independent commissioner—bearing in mind that we are seeking to provide the 
commissioner with as much independence as possible. It is accepted that competitive merit will continue to be 
the usual approach, and the bill recognises that circumstances may exist in which it is more efficient for an 
employer not to conduct a competitive selection process. In all cases, an individual assessment of merit will be 
required. Some examples that may fit into this category are positions in a specialised profession or occupation in 
regional or remote areas for which a limited number of people can apply; a short-term arrangement for which, 
again, there is a limited field; or an area where skills and expertise are in short supply. Those examples may 
mean that the person would not go through a competitive assessment arrangement. 

However, as with the previous amendment moved by the member, the commissioner has prepared a draft 
instruction that takes into account the factors set out in the proposed amendment. I gather that there has been 
already some consultation, which includes consultation with unions and others who are interested in this matter. 
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Again, I can provide the member with a copy of the draft instruction, which may give her some satisfaction in 
that we understand what she is talking about. However, we feel it is best handled this way rather than through the 
version of the amendment that she put forward. 

Hon LJILJANNA RAVLICH: I am interested to hear from the Leader of the House the response of the unions 
on the issue of a non-competitive assessment process. I can understand that an employer may not want to 
conduct a selection process because of the remoteness of the location and therefore the probable unavailability of 
a wide field of suitable candidates. I can understand that perhaps the employer would want to bring in someone 
external to the public sector for a short-term contract arrangement. Nevertheless, underpinning all of this is the 
issue of the checks and balances that would protect the public service from nepotism; would ensure people do 
not bring in their friends or mates; or would ensure that people do not use the excuse of the remote location to 
avoid going through the selection process based on merit because they know somebody who can do the job and 
he is a mate of such and such. I wonder whether the Leader of the House could provide me with a response to 
that. There are therefore two issues. 

Hon NORMAN MOORE: As I indicated earlier, the commissioner’s draft instruction is out for public 
consultation. We do not have a response yet from the unions about this matter. It has been a recent action only, 
as I understand it, and we await stakeholder response to that draft. Their views will be taken into account when 
that response is received.  

On the issue of checks and balances for nepotism and so on, I do not know that we can ever completely stamp 
out the notion that somebody got a job when that person should not have done so. It does not matter who gets the 
job, sometimes in the public sector there is always someone who has a reason it should not have happened. 
However, the checks and balances are that there are public sector standards that people are not permitted to 
breach, and action can be taken if there is any evidence that someone has breached the public sector standards. 
Also, the commissioner is independent of government, and this bill provides that independence. I would not have 
thought that an independent commissioner of this stature, which we will have and will have into the future in 
Western Australia, will be in any way tempted to go down the path of nepotism or allow that to occur under his 
or her watch. We therefore believe that the way in which this bill was drafted and the way in which the Public 
Sector Management Act will come out of this at the end of the day provides the checks and balances needed—to 
the extent that we can ever be as certain about the outcomes as we would like to be. I think we have put in place 
as many checks and balances that are necessary to get the right outcome. 

Amendment put and a division taken, the Chairman casting his vote with the ayes, with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

 
Noes (19) 

Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Phil Edman Hon Nigel Hallett Hon Norman Moore  

            

Pair 

 Hon Jon Ford Hon Jim Chown 

Amendment thus negatived. 

Clause put and passed. 

Clauses 10 to 12 put and passed. 

Clause 13: Section 16 replaced — 

Hon LJILJANNA RAVLICH: I wonder whether the Leader of the House could explain to me clause 13, 
“Section 16 replaced”, that establishes the Office of the Public Sector Commissioner and provides that the Office 
of the Public Sector Commissioner is not an office of the public service. Given that this is not an office of the 



Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6421e-6430a 
Hon Norman Moore; Hon Ljiljanna Ravlich 

 [7] 

public service and given that this is not an office that reports to Parliament, what is it an office of? It is a fair 
question. 

Hon Norman Moore: I agree, and I am looking forward to getting an answer. 

Hon LJILJANNA RAVLICH: We are all looking forward to finding out after all this time.  

Hon NORMAN MOORE: As I understand it, the purpose of not making it an office of the public service is so 
that it is not within nor is it a part of the public service, in that sense. It is intended that the office be at arm’s 
length, in a sense. We are trying to make the Public Sector Commissioner as independent as we can of the public 
sector because of its role to oversee and its involvement to ensure that the public sector performs as well as 
possible. Because the Public Sector Commissioner is assuming the role of the previous Public Sector Standards 
Commissioner and because the Office of the Public Sector Standards Commissioner was not a part of the public 
service, it was determined that the same arrangements would apply to the Public Sector Commissioner as applied 
to the Public Sector Standards Commissioner under the original act.  

Hon LJILJANNA RAVLICH: Will the Leader of the House provide the names of any other offices that are 
appropriated by the public purse but that are not an office in the public service?  

Hon NORMAN MOORE: Mr Chairman, I will have to take a question on notice, other than to say off the top 
of our collective head. We have come up with the Director of Public Prosecutions and the Commissioner of 
Police. There may be a couple of others, but they are two that readily come to mind who are in the public service 
in the sense that they are paid for by the public service but are not offices of the public sector.  

Hon LJILJANNA RAVLICH: Was any legal advice sought about the legality of the creation of an office that 
is not an office of the public service? 

Hon NORMAN MOORE: No specific advice was provided about this matter. As I indicated earlier, the 
position replicates the position of the Public Sector Standards Commissioner and has done so since that office 
was created—although I do not know how many years ago that was. Therefore, it was determined that this was 
the way to go on this matter. If the member has a concern, I am happy to take her concerns on notice, follow up 
the matter in due course and provide some advice—if that is of any help. 

Hon LJILJANNA RAVLICH: I am concerned about the independence of this office because we know that the 
Public Sector Commissioner meets regularly with the Premier and although the Public Sector Commissioner 
may say that he does not take direction from the Premier, there is a very, very fine line whereby in conversation 
the Premier may make his wants and desires very clearly known to the commissioner. Therefore, it is hard to 
argue that the Public Sector Commissioner stands arm’s length from government. From that point of view, it is 
also quite concerning that this office, the Public Sector Commissioner, is not reporting to the Parliament. It is 
like being half pregnant; that is, this position is neither one nor the other. It is not truly independent because it is 
not appropriated by the Parliament; it does not report directly to the Parliament—unlike the Auditor General, for 
example—and whilst the rhetoric is that it stands aside from government and is independent of government, we 
know that in its day-to-day operations it is in fact quite close to government. Therefore, I have to say that this 
provision is very concerning. Although the Public Sector Commissioner is not, under clause 13, an office of the 
public service, clause 15 entitles the Public Sector Commissioner to a “leave of absence and other conditions of 
service … applicable to public service officers”. As far as I am concerned, the position is either an office in the 
public service and the commissioner has a public service entitlement or it is not and the commissioner has 
entitlements elsewhere. The Leader of the House might want to comment about that anomaly and how we get 
over it.  

Hon NORMAN MOORE: I do not see an anomaly and we do not intend to include a clause stating that the 
Public Sector Commissioner cannot talk to the Premier. That would be absurd. Indeed, many areas of the Public 
Sector Commissioner’s activities are completely independent of government—if I can use the word 
“government” in terms of the administration of government. As I indicated in my response to the second reading 
speech, the commissioner can be directed by the minister in some very limited areas: for example, undertaking 
special inquiries; reviewing the function, management or operations of a public sector body—meaning the 
minister can direct that that happens; and machinery of government changes—the creation and amalgamation of 
departments and so on, which are the decisions of government implemented by the commissioner. They are the 
areas in which there can be some direction of the Public Sector Commissioner by the minister.  

But in respect to the issues that the member is concerned about—the Public Sector Commissioner directing that a 
certain person be appointed to the position of a chief executive officer—selection and appointment processes 
within the public sector are independent processes. In relation to the undertaking and review of special inquiry, 
the commissioner may, when he considers there are exceptional circumstances, refuse a direction if he wishes. 
He is also required to report to Parliament, although not in the same way as some other officers; however, he is 
required to report to Parliament on the state of administration and management of the public sector. It is 
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important that he does that so that Parliament is aware of the state of the administration of the public sector; I do 
not see any anomalies.  

The member mentioned clause 15, and the conditions of employment are applicable to those that apply in the 
public service. We could actually take that clause out and put in another clause of several pages that would 
outline the terms of employment, but it was considered appropriate that the normal employment conditions that 
apply to the public sector should apply to the Public Sector Commissioner. Putting that in there simply avoids 
the need to outline the conditions in the act, which, firstly, would take up a number of pages and, secondly, be 
totally unnecessary, because it is intended that the conditions of public service employment will apply to this 
particular individual. 

Hon LJILJANNA RAVLICH: On a matter of policy, given that the Premier has previously on a number of 
occasions stated that the creation of the Public Sector Commission would be an independent office that would 
report to the Parliament and have its appropriation approved by the Parliament, can the Leader of the House 
explain to the chamber why that is not the case?  

Hon NORMAN MOORE: Without trying to say that the member is wrong, I am not aware of those so-called 
commitments; however, if the member would like to provide me with some evidence that that is what was said, I 
will take that on board. It may well have been a view that the Premier expressed—I do not know. If he did, 
obviously the government has taken a slightly different view from what he said, if he did, at that time; if he did 
not say that, we have provided what I believe is an independent Public Sector Commissioner to deliver the 
outcomes that we think are important in the way in which the public sector operates.  

Hon LJILJANNA RAVLICH: I have not got the media clippings with me, but I wish to put on the public 
record that there is substantial evidence on the public record that the Premier initially promised an independent 
Public Sector Commissioner, and that the commission would be appropriated by the Parliament and would, 
therefore, be accountable to the Parliament. Instead of ending up with legislation to reflect that model, we have 
ended up with legislation that bears no resemblance to what most people had anticipated, and, indeed, expected. 
We have a model that is, in my view, a high-risk model, and it will be very interesting to watch how this works 
over time. As I understand it, some 15 years ago there was a Public Sector Commission; that legislation was 
repealed, and now we are in this place again bringing in legislation to create a Public Sector Commission and a 
position of Public Sector Commissioner. It will be interesting to watch this space. 

Clause put and passed. 

Clauses 14 to 19 put and passed.  

Clause 20: Sections 22A to 22G inserted — 

Hon LJILJANNA RAVLICH: I move — 

Page 11, after line 10 — To insert — 

(5A) The Commissioner shall consult widely with relevant stakeholders prior to issuing a 
Commissioner’s instruction, including, but not limited to —  

(a) employing authorities; and 

(b) organisations within the meaning of the Industrial Relations Act 1979. 

Clause 20 inserts proposed sections 22A to 22G, which is an interesting set of amendments, to say the least. 
Proposed section 22A enables the Public Sector Commissioner to issue written instructions dealing generally 
with matters of public sector management and administration, including discipline and such instructions 
applicable to the public sector as the Public Sector Commissioner determines. That is a pretty broad, wide-
ranging power, which can be used unless constituted by public sector standards or codes of ethics that are 
required to be gazetted or dealt with as subsidiary legislation. That is a pretty amazing power that allows the 
Public Sector Commissioner to write instructions in respect of administration, and, in particular, in respect of 
discipline, and they would be applicable to the whole of the public sector unless constituted by public sector 
standards or codes of ethics. These would not be required to be gazetted or dealt with as subsidiary legislation. 
That is only proposed section 22A, and I will work my way through to proposed section 22B, but I want to put 
on the public record that I do not understand why the government would not require those instructions to be 
gazetted. These sorts of things have, historically, always been gazetted, and, it is fair to say that people—
including public servants who are the subject of these new written instructions—would have a better 
understanding of them if they were gazetted in the Government Gazette through that process. 
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Proposed section 22B enables the Public Sector Commissioner to effect the disposition of officers, posts and 
positions, employees, and such other consequential changes as are necessary to give effect to machinery-of-
government movements in the public sector. It will be interesting to explore that, because that is, once again, a 
fairly broad, wide-ranging power. I am sure that, at one level, examples could be found, such as a change in 
demographics might occur or there may be situations whereby, for example, posts have to be abolished et cetera, 
and some consequential changes may need to be made as a result of that demographic change and so on and so 
forth. That is at one extreme. At the other extreme, this provision could mean that major wholesale changes 
could be made with very little consultation, communication or information being revealed to the public, because 
the Public Sector Commissioner can, under the provision of proposed section 22B, give effect to the disposition 
of officers, posts, positions and employees, and other such consequential changes necessary to give effect to 
machinery-of-government movements in the public sector. That is a pretty wide-ranging power. 

Proposed section 22C enables the Public Sector Commissioner to report from time to time to the minister 
responsible for a public sector body on the compliance or noncompliance by the body or employees of the body 
with the relevant principles under the act and standards and codes. It is concerning to me that there are such 
wide-ranging powers.  

I would like to get, first, some feedback from the minister about the non-requirement for gazettal in proposed 
section 22A; and, second, an example of where the Public Sector Commissioner might enact proposed section 
22B and why he needs to be given that power. 

Hon NORMAN MOORE: Just as a broad comment, the commissioner’s instructions are intended to bring 
together into one document a range of administrative instructions and arrangements that currently apply to the 
public sector. On the issue of gazettal, my advice is that these commissioner’s instructions will be replacing 
administrative instructions and procedures that are not considered to be of such significant magnitude as to be 
required to be gazetted now, and are not intended to be gazetted in the future. Therefore, there will not be any 
change from what is occurring at present. However, as is stated in proposed section 22A(4), the commissioner’s 
instructions “must be made publicly available in such manner as the commissioner thinks appropriate”. I would 
have thought that the commissioner, in carrying out his or her duties in an efficient and capable way, would 
make sure that everyone knows what the instructions are. That could be done through the normal process of the 
government providing information to its employees. 

I missed Hon Ljiljanna Ravlich’s comment about proposed section 22B, so I ask the member to repeat that for 
me, please.  

Hon LJILJANNA RAVLICH: I asked the Leader of the House whether he could give me an example of where 
proposed section 22B might be used in a practical sense. 

Hon NORMAN MOORE: Proposed section 22B will apply in situations in which another department or 
organisation is established in place of an existing department or organisation, or there is an amalgamation or 
division of existing departments. It is quite simple. In such situations, the commissioner will have the power to 
make decisions about the position of the employees within those agencies, and to make any other consequential 
arrangements that may be necessary to achieve the outcome of either the establishment of a new department or 
the splitting up of an old one. 

Hon LJILJANNA RAVLICH: I think that, technically, if the new organisation had only 30 positions, but 
previously 80 people had been employed in the organisation, proposed section 22B would enable the Public 
Sector Commissioner to abolish those positions, thereby basically leaving those public servants with nowhere to 
go. Would that be possible under this provision? 

Hon NORMAN MOORE: I think it will be quite the opposite of what the member is saying. This is an attempt 
to facilitate the redeployment of employees. Governments have a policy on redeployment or redundancy. The 
Public Sector Commissioner can obviously be directed by the minister to engage in any machinery-of-
government changes that may involve the creation or amalgamation of departments. Proposed section 22B will 
give the commissioner the power to carry out the government’s directions on those changes. It is not for the 
commissioner to make a decision about redundancies. That is an issue for the government.  

Hon LJILJANNA RAVLICH: The explanation that has been given by the Leader of the House is all very well 
and good while there is still a requirement for redeployment. However, I understand that a second public sector 
management bill is in the drafting stage, and that redeployment or transfer may not be a long-term option under 
that second bill. This bill sets up a framework under which the Public Sector Commissioner will be able to 
dispose of positions and employees. It is fair enough to say that, for the time being, those employees can be 
redeployed to other organisations. However, my understanding is that under the changes that are anticipated in 
the second tranche of public sector reforms, employees who are redeployed may not have positions made 
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available to them, and we may be looking down the barrel of wholesale redundancies rather than any real 
opportunities for those employees. 

Hon NORMAN MOORE: I am not aware of any bill that is being drafted to provide for wholesale 
redundancies in the public sector. Indeed, the government has implemented a ceiling on public sector numbers 
and has sought to maintain that ceiling, with some reasonable success. I think it is fair to say that the growth in 
the public sector in the past seven or eight years has been significant, and we have put a cap on that. I am not 
aware of any intention to provide for wholesale redundancies, as the member suggests. If at some time down the 
track the government brings in legislation to do that, the member can yell and scream as much as she likes at that 
time, but it is a bit premature for the member to suggest now that that is what these proposed sections are about. 
The purpose of these proposed sections is just to enable the Public Sector Commissioner to be involved in any 
administrative changes that may take place if a department is amalgamated with another department or is split 
for some particular reason. The member is drawing a fairly long bow in this matter. If in the future the 
government does decide to go down the path of redundancies, we can have an argument about that at that time.  

Hon LJILJANNA RAVLICH: I conclude my comments by again urging the government to support my 
amendment.   

Hon NORMAN MOORE: The government will not be supporting the amendment that has been moved by the 
member. The amendment proposes that the commissioner must consult with both employers and unions before 
he issues an instruction. Proposed section 22A provides in subsection (6A) that — 

The Commissioner must, before issuing, amending or revoking a Commissioner’s instruction, consult 
such persons as the Commissioner considers it desirable and practicable to consult. 

We believe that is an adequate provision to allow the commissioner to consult with whomever he or she 
considers to be appropriate on their views on what may be in the instructions. It is intended that there will be 
broad consultation. Any sensible and independent commissioner will consult with as many people as possible 
without having to be limited by the act. There may be circumstances in which, due to urgency, confidentiality or 
sensitivity, consultation may not be in the public interest. To make that a requirement under the act would create 
some difficulties if that type of situation arose. It is our view that proposed section 22A(6A), which requires the 
commissioner to consult as widely as possible, covers the issues of concern in the member’s amendment. No 
Public Sector Commissioner would be silly enough to create these types of instructions without talking to the 
public sector unions, because they are an integral part of the public sector. 

Committee interrupted, pursuant to standing orders. 
[Continued on page 6439.] 
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